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Joint Standing Committee on Delegated Legislation — Thirty-seventh Report —  
“Unauthorised Disclosure of Confidential Committee Correspondence by the City of Joondalup” 

Resumed from 26 November 2009. 

Motion 

Hon NORMAN MOORE: I move — 

That the report be noted. 

Very quickly, this report relates to an issue to do with the unauthorised disclosure of confidential committee 
correspondence by the City of Joondalup. The report has been tabled in the Parliament. Fundamentally, the 
recommendation of the report was that the Minister for Local Government circulate the report to all local 
governments to outline the concerns of the committee about unauthorised disclosure of confidential committee 
correspondence. That has happened; the minister has sent the report, plus a letter, to all local government 
authorities, and the minister has responded to the committee’s report, as he is required to do. 

I will take about two seconds to indicate that the issue surrounding parliamentary privilege and how 
correspondence can and cannot be used is being considered by the Standing Committee on Procedure and 
Privileges. Correspondence sent by committees to various individuals has, for reasons that I understand, 
regularly contained a note at the bottom reminding those in receipt of the letter that it is a privileged document. 
That has, in my view, gone beyond what the Select Committee of Privilege report recommended. For example, I 
have received letters requesting that I attend the committee as a witness, and the letter says at the bottom that it is 
confidential and covered by privilege. Therefore, I cannot even tell my appointments secretary to put it in my 
diary, because that would be disclosing the content of the letter. I think this has gone a bit too far. The 
government’s response, via the Minister for Local Government, suggests that we might need to be a bit more 
flexible in these issues of what constitutes privilege and what does not. I think that members are gaining an 
increasing understanding of this issue. Hopefully, the Standing Committee on Procedure and Privileges will 
come up with some recommendations on how we should go forward on this matter. However, the Joint Standing 
Committee on Delegated Legislation’s report is fair and reasonable in respect of the issues that the committee 
has raised, and the response from the government is contained therein, and, as I said, the Minister for Local 
Government has sent that report to all local authorities. 

Hon ROBIN CHAPPLE: There has been quite a considerable amount of discussion by the committee about 
how the notice is applied in communication. Quite often, as the Leader of the House said, it is just a small line at 
the bottom of the document that we tender. Unfortunately, unless a person goes to the bottom of the document 
and physically reads it, that person does not get the message. Therefore, a process is now in place whereby the 
notice about privilege and/or confidentiality of the documents is stated at the beginning of the main body of the 
document. I think that was part of the problem that we experienced, especially in this case; the information that 
identified privilege was not readily visible at one level. Therefore, the process has been changed. Certainly, in 
this case, it was by accident, and not with any malice, that this occurred, and the committee received sincere 
apologies from the council involved in this matter. 

Hon NORMAN MOORE: I want to make one further comment that I neglected to make a moment ago. In this 
issue, the letter from the committee to the council was such that the council was of the view that it should go to 
the councillors, and therein lay the problem, because the letter was addressed, I think, to perhaps the chief 
executive officer. Therefore, I think that the committee needs to take into account that sometimes when it is 
writing to a local authority, the members of the local authority collectively need to be aware of the content of the 
correspondence. That needs to be taken into account by the committee in considering who can and cannot have 
access to that document so that the question of breach of parliamentary privilege does not arise if the council, 
doing the job that it is supposed to do, is considering correspondence from the committee. 

Hon KEN TRAVERS: I am trying to frame my comments, because I am about to agree significantly with the 
Leader of the House — 

Hon Norman Moore: Where did I go wrong? 

Hon KEN TRAVERS: — which I know always upsets him! I think we are allowed to talk about the Standing 
Committee on Procedure and Privileges, and I think members will find that the Leader of the House and I share 
more in common on a lot of these matters than we would probably like the rest of the chamber to know at times. 

I say at the very beginning of my remarks that one of my great fears about these matters is that I do not want us 
to try to codify parliamentary privilege to any great degree, because that has equally as many problems as has the 
situation under which we have operated. It has operated under, effectively, for want of a better term, common 
law principles for many years. It is about the matter coming back to the chamber and the chamber having control 
of its own destiny on these matters. Also, a number of reports have now come out of the Standing Committee on 
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Procedure and Privileges that make reference to some of the tests. I do not know that we always have the balance 
right. In more recent times, we have tried to go down the path of looking at whether it has caused an adverse 
impact on the operations of the committee. I must say—this is not a criticism of the Joint Standing Committee on 
Delegated Legislation—that I am finding it a bit hard to see where this information being made public has 
impacted on the operations of the committee. However, I can understand that in other matters that may be the 
case. 

The Leader of the House also made the point, and I think it needs to be balanced, that when we are dealing with 
local governments, although they are not covered by parliamentary privilege, they also have an important role to 
play in our community. As a member for the North Metropolitan Region, I am aware of the processes that the 
City of Joondalup went through to arrive at its cat laws. It went through an extensive public consultation process. 
It has dealt with a couple of matters, such as the cat laws and also smoking on beaches, that have elicited quite 
significant responses from its community about what it wanted to do. Again, I suspect that the Mayor of 
Joondalup probably does not want people to know that he and I agree on a lot of things from time to time, even 
though we sit on opposite sides of the political fence. However, I believe that, compared with where the city was 
some years ago in its processes of engagement with its local community, it has gone ahead in leaps and bounds.  

I have put this for the committee to consider for future circumstances: the issue that I have with this matter is that 
if the committee writes to a council and asks it to withdraw a law, on which the council has gone through an 
extensive consultation process, I do not think it is unreasonable for the council to think that it should go through 
a public process about how it responds. From reading the report, that is what I think the council has done on this 
occasion. I think the council has put the item, together with a report from its officers, onto its agenda for an 
ongoing council meeting and has decided to have it in a public forum. To be honest, I think that is an absolutely 
appropriate response from the council. I urge the committee to look at this. The issue is that maybe we need to 
clear up this matter. I urge the committee to look at whether there is some way it can make it very clear. I think 
there is an argument within parliamentary privilege that if councils are going through their correct processes for 
dealing with this matter, they are not doing anything that is breaching parliamentary privilege. 

By way of another example, the Leader of the House made mention of what he does when he receives a letter 
from a committee. If we go back to the famous report about parliamentary privilege that was tabled in this house, 
it was even accepted by that committee that people may be authorised by the committee to talk to other people, 
but that has, by its nature, the automatic flow-on that there may be others involved. The Leader of the House 
gave the example of receiving a letter inviting him to appear before a committee. It would have been sighted by 
somebody else, because I suspect that the Leader of the House does not handle all his mail. I do not think that 
anyone in this place says that that is wrong and is a breach of parliamentary privilege. I suspect that it is then 
processed by a number of people in his office before it even gets to the Leader of the House. The information is 
probably entered into his diary by somebody else. I do not think that any member of this place would say that is 
a breach of parliamentary privilege. May I say that I do not think it is either.  

If such a letter also asks for a response on some policy matters, rather than it being an invitation, I am quite sure 
that the responses that we get from ministers of the Crown dealing with correspondence are not written by 
ministers of the Crown. They may be signed off by ministers of the Crown and they may be amended, but in the 
first instance they will be sent down to a minister’s department for advice and a draft letter to be provided to the 
minister to send back to the committee. Again, numerous people within the agency deal with that process. All of 
that is considered a logical extension when such a letter is sent out. I do not think that any of us say that that is a 
breach of parliamentary privilege. I think that we would find things would grind to a halt, and I suspect that 
committees would never get responses from ministers, if we were to do it any other way; for example, if we 
expected the minister to personally open the mail, personally research the letter and personally write a response 
to the committee. I think we must keep it in context. It may be something that we need to pick up in a bit more 
detail and to provide more advice to the committees. As I say, I am very cautious. Without any offence to 
lawyers in this place, often the response of lawyers is to seek to try to codify it. I am not a fan of that. It is a 
question of coming at it from a sensible viewpoint. 

Although I am not being critical of the committee, I certainly urge committee members to take those points on 
board, because I think that if a committee is asking the council of a local government to come to a decision and 
to make a response to the committee about a matter on which the council has had extensive consultation, it is not 
unreasonable for the council to say that it wants to do it in an open and public way. I am sure the people of 
Joondalup who supported these cat laws will ask how the committee made the decision, why it made the decision 
and why it wants the law removed. They might say that the council should have stood up and fought for it. There 
might be a lawyer sitting somewhere in the City of Joondalup who has an extensive knowledge of these matters. 
I am sure there are not too many of them around, but there may be one who believes that the cat law is a good 
law and might have said that he would attend public question time and put a view to the council that would have 
given it the arguments to enable it to say to the Parliament of Western Australia that the Parliament is wrong and 
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that the council does have the powers to apply the cat law within the existing act, or it has them by some other 
means. 

With those comments, I put those matters on the record. I think there are probably two jobs here: one is for the 
Joint Standing Committee on Delegated Legislation to go back and have a look at these matters and think about 
how to proceed with it; and I think there is another job for the Standing Committee on Procedure and Privileges 
to take a proactive role in providing advice. I also note that Hon Robin Chapple is the senior member of either 
house on the Delegated Legislation Committee. I am sure that Hon Robin Chapple would acknowledge that he 
has had one term as a member of this place but has not had extensive experience in the chamber. I understand 
why these things arise. I also understand that we are dealing with not only relatively new members, but also 
members who are particularly nervous and whose senses are heightened about these matters, because of the 
events of the last Parliament when, in my view—the house has determined it—there were clear breaches of 
parliamentary privilege. We do not need to have the actions of certain members codified to work out that they 
were breaches. I know that we will have debates about the degree of the actions of those certain members and 
whether or not the penalties that were proposed were appropriate for the actions that they took. I understand all 
of that.  

I must say on that point that I also think it is outrageous that we are still sitting here as a Parliament and dealing 
with another matter of privilege, when the Director of Public Prosecutions, some three years later, still has not 
made a decision about whether two of those members will be prosecuted. I would have thought that after three 
years they either should not be prosecuted or the Director of Public Prosecutions should get on and prosecute 
them. I think that leaving it and making no decision is probably a debate for another day, and probably an area 
where again I get to agree with somebody on the other side of the chamber, Hon Anthony Fels, on that particular 
point about either charging and getting on with it or, if there is no evidence, dropping the charges. I thought the 
Leader of the House was about to — 

Hon Norman Moore: I was going to, but I desisted. There is no way, in my view, that they can be charged, 
because the evidence is privileged. 

Hon is KEN TRAVERS: We referred it off to a committee so that it could be. 

Hon Norman Moore: I think they have probably made the wrong decision. 

Hon KEN TRAVERS: That may be the case. As I said, there will be various views around the house. Maybe 
the Leader of the House can take it up with the Attorney General and see whether there is anything we can do. I 
think it is outrageous that three years on those certain members have not had a decision from the DPP. 

Hon LIZ BEHJAT: I do not want to make any particular reference to the matter that is the substance of this 
report. I know others have mentioned it, but I want to bring to members’ attention appendix 4 of the report, 
which is the letter from the City of Joondalup to the chairman of the Joint Standing Committee on Delegated 
Legislation in response to his letter to the city, bringing to the attention of the city the unauthorised disclosure of 
the committee communications. As most members of this house would know, in previous employment prior to 
becoming a member of Parliament, I worked with the now Mayor of Joondalup. I know him particularly well. I 
am also very familiar with the hardworking CEO of the City of Joondalup. I know for a fact that Mayor Pickard 
is someone who certainly dots the i’s and crosses the t’s in everything that he does in his personal and working 
life. We can see by the response given to the committee that the council in no way knowingly intended to breach 
parliamentary privilege. As soon as the matter was brought to the council’s attention, it rectified the matter and 
has now taken steps to ensure that all council members and officers are now better informed of the restrictions 
when dealing with matters that are before the Joint Standing Committee on Delegated Legislation. 

I just wanted to put those thoughts on the record and to say that it is probably a good idea that all councils take 
note of this, because I am sure that other councils have from time to time breached, knowingly or unknowingly, 
parliamentary privilege. Again, I commend the City of Joondalup on the actions it took. As soon as it became 
known to it that there was an unauthorised disclosure of committee communications, the council took the 
appropriate actions, and I commend the council for those actions that it took. 

Hon ROBIN CHAPPLE: Just in response to members’ comments, I make it very clear that the Joint Standing 
Committee on Delegated Legislation did indeed accept the very sincere apology from Troy Pickard on this 
matter. It highlighted for the committee how we identify those issues, especially to local government and indeed 
to agencies that have no understanding of parliamentary privilege. 

Hon Ken Travers: My point is that I’m not convinced that it was an unauthorised disclosure.  

Hon ROBIN CHAPPLE: Can I come to that in a second? 
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Certainly we made it very, very clear that, from here on in, there will not be a necessity for privilege in certain 
areas, and we are advising councils, and others, on who can be privy to the information. The problem was that 
the committee sent out a letter that, basically, set us on a train that we could not get off. The letter read — 

Note that this document (including any attachments) is privileged.  

Maybe the letter should not have been privileged. The letter further read — 

You should only use, disclose or copy the material if you are authorised by the Committee to do so. 
Please contact Committee staff if you have any queries. 

That letter provides the ability, at that stage, for the council—or whoever is involved—to come back and consult 
with the committee. 

I really need to point out that, notwithstanding the privilege status attached to this letter, the committee had no 
objection to the City of Joondalup discussing the contents with the Department of Local Government, the 
Department of Regional Development and Lands, the Western Australian Local Government Association and/or 
its legal advisers. Unfortunately, what the city did was not so much discuss the issues the committee was 
investigating, but quote verbatim the committee’s deliberations in both the media and on its website. That was 
the problem. That was something the committee did not wish to be involved in, and I am sure the council did not 
wish to be involved in it, but the council found itself in that set of circumstances.  

The report was written with the intention of bringing this matter to the attention of the Minister for Local 
Government, and to inform local governments that they need to have a cautionary principle around this, such that 
if a letter contains privileged material, councils need to understand what that means. But this issue has brought to 
the attention of the committee the need to modify correspondence to limit the confidentiality and privilege so 
that it can be made public. 

Hon KEN TRAVERS: I note the comments made by Hon Robin Chapple, and, after what has happened, I 
understand why the committee is now doing what Hon Robin Chapple has proposed. The point I wish to make is 
that there is a question, in my view, about whether an unauthorised disclosure occurred. Obviously, it is a matter 
for the committee to make that determination, but it raises an issue about how the house regards parliamentary 
privilege.  

The wording of the committee’s letter was — 

You should only use, disclose or copy the material if you are authorised by the Committee to do so. 

The committee was not writing to the mayor or individual councillors; it was writing to the City of Joondalup. 
When we held an inquiry into the City of Joondalup, I learnt that only the 15 elected members of the City of 
Joondalup make decisions. That is who the City of Joondalup is, although sometimes there were a couple of 
lawyers who thought they were the City of Joondalup—anyway, that is another story!  

If the City of Joondalup is written to by way of a letter like that and if the city goes through its processes in the 
normal way—for example, having its officers prepare a report for it, placing that on its agenda, and then 
considering it at a meeting of the council—that is doing things in an appropriate way, in my view. Obviously, if 
the committee is of the view that that was not what it intended, that is the committee’s right, and I accept that. In 
light of that, the action taken that has been outlined to us today is an appropriate course of action.  

If other committees write to a body and the committee knows the processes and the way in which that body 
reaches a decision, I do not think it is unreasonable for that body to go through its processes. It is not as though it 
has gone outside its normal processes or done something different from the way in which it would usually deal 
with this matter and reach a decision. The City of Joondalup was asked to reach a decision, and the only way it 
could do that was by doing what it did. That can be taken to a finer point in that if it had been established that the 
body had done something wrong, the second test would be applied—that is, whether the wrong action had had an 
adverse impact on the operations of the committee.  

It is best that the confusion be cleared up, and I would love to see the committee present a further report to the 
house detailing how these matters will be dealt with in the future. I think there is a danger that if we leave things 
unsaid, a precedent will be set. Someone may come along at a future time and say, “Hon Norman Moore asked 
the Department of Mines to provide a response, and that got sent off to somebody at the Meekatharra office of 
mines”—is there still an office at Meekatharra? 

Hon Norman Moore: There certainly is, yes. 

Hon KEN TRAVERS: If that happened, that could be regarded as an unauthorised disclosure. Again, I would 
say that it was not, because it was appropriate for the officer at Meekatharra to be involved in drafting the 
response to the committee. 
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Hon Norman Moore: As long as the Meekatharra guy goes to jail; not me! 

Hon KEN TRAVERS: The danger is that if we do not heed these comments that are being made now and if we 
do not think about what we are actually doing on our respective committees and how we are doing it, there could 
be problems.  

I actually think that the council, having received this letter and having then gone through its normal processes to 
arrive at a decision to respond to the committee, fulfilled an inherent expectation. I do not think that a committee 
could not foresee that as an inherent response to it writing that letter to the council and asking the council to state 
its position. I have not done any research, but I suggest that there may have been thousands of letters sent out by 
the delegated legislation committee in the past asking councils to give commitments, and the councils will have 
done exactly that. In fact, I would be very concerned if councils had responded without going through council 
processes. I would suspect that probably hundreds of letters have been sent by the delegated legislation 
committee to local government councils over the years asking them to give undertakings or to change or modify 
their local laws, and they will have gone through a public process. To me, that is not a breach of privilege. 

We are only noting the report today, but part of the onus reverts back to the committee and its expectations and 
beliefs about those processes, and that issue is brought into play with parliamentary privilege. I think we have 
probably got a way of moving forward, but all committee members need to consider carefully the words — 

You should only use, disclose or copy the material if you are authorised by the Committee to do so. 

If a committee is asking a council to provide a commitment, there should be inherent authorisation, because how 
else can a council provide a response to that matter? I for one would be very concerned if we said that every time 
a parliamentary committee writes and asks for a council to state its position, we are asking it to do it behind 
closed doors. I say that as someone who has always had the approach, on committees or anywhere else, that we 
should be as open as possible. 

Hon ROBIN CHAPPLE: I do not want to drag this debate out. 

Hon Ken Travers: But it is important. 

Hon ROBIN CHAPPLE: The member is dead right. I think we have to realise that the committee deals with 
many instruments, and it, basically, has a stock-standard statement that goes out to whomever we deal with, and 
in many cases the information is extremely privileged, so there must be variances in the correspondence at times. 

The other thing we need to remember is that when most councils deal with these issues, they deal with them with 
their staff and everybody else involved, but deal with them in camera or in a closed hearing because of the 
privilege attached. 

What occurred was an oversight by the City of Joondalup, and it was mortified when we pointed out that it had 
breached privilege. 

Hon Ken Travers: No doubt. I concur with Hon Liz Behjat’s comment that it would not have done it 
deliberately. I would be very surprised if any of the people I know at the City of Joondalup had done it 
deliberately.  

Hon ROBIN CHAPPLE: One of the problems that arose in this particular case is that it was a very emotive 
situation, and the committee had representation from members of the public who were reading the committee’s 
deliberations in the newspaper and on the webpage, and then were coming back and making comment to us. That 
is what alerted us to the issue. 

Hon Ken Travers: But that emotiveness was part of it. The council had gone through that emotive debate to 
arrive at its laws. So, for it to withdraw its laws in a private session, after having had a very public session, 
would also have been a huge problem, in my view, and would have made it subject to substantial criticism.  

Hon ROBIN CHAPPLE: That is a pretty long interjection!  

Hon Ken Travers: I thought you had sat down! 

Hon ROBIN CHAPPLE: Yes! What I will point out in relation to that is, yes, we know that when we deal with 
matters that are before the committee, and when we have deliberations in the committee, we are not allowed to 
articulate those deliberations. But we can articulate the general sort of view, or whatever, that may occur out of 
that. It was quite clear that the council could have made some general comments that the delegated legislation 
committee had had some concerns about the legislation, and those concerns were around these issues—but not to 
cut and paste.  

Hon Ken Travers: But if you accept your argument that it was a breach of privilege, then to even do what you 
are saying would still be a breach of privilege. 
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Hon ROBIN CHAPPLE: But the council had to at least identify to the community that it was changing its cat 
laws on the advice and/or whatever else. 

Hon KEN TRAVERS: But if you take a strict interpretation of the wording that you are using, it would not be 
able to disclose it in any way. 

Hon ROBIN CHAPPLE: It cannot disclose committee deliberations.  

Hon Ken Travers: The problem is that if you go down that path, you would be saying that it would have to just 
drop the law and not tell anyone. In fact, I think the council would then be in breach of the Local Government 
Act, because it would not even be able to report its minutes at the end of the closed session, because it would be 
disclosing a deliberation of the committee; that is, the fact that you had written to it.  

Hon ROBIN CHAPPLE: Most probably. But the issue is that we have not had a problem with this before, 
because, quite clearly, councils were going, “Oops; this is identified in the material that we received as 
privileged, and we will treat it as such.” As I have said, this was a mistake. It was an unfortunate mistake. The 
problem was that even though many mistakes like this may have been made in the past, this mistake was public 
and in the media. Therefore, the committee became embroiled in a public debate that was using our 
deliberations, and that is what alerted us to the issues around this matter.  

Question put and passed. 

Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


